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ISSUSS PRESSNTED FOR REVIEW 


In the opinion of the appellant, the following 
issues are presented: 
1. Whether narmful error resulted from testi- 


mony from which 4 reasonably alert juror could dis- 


cern appellant's prior police record, when appellant's 


character was not in issue. 

2, ‘Whether 2 motion prior to trial for suppres~ 
sion of in-court identification should have been 
granted --~- 

'a) Wholly where the prosecutor failed 
to prove that photographic identification was not 
unduly suggestive; or 

'%) In part, to exclude repeated testimony 
of identification based on photographic identification 
not shown by the prosecution to be non-suggestive. 

3. Whether the prosecutor committed plain 
error in his closing argument by departing sub- 
stantially from the evidence submitted at trial. 
—————— 

This case has not previously been before this 


Court under any other name or title. 


Reference to rulings - none. 


IN THE 
UNITED STATES COUPT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,577 


UNITED STATES CF AMERICA, 
Appellee, 
Vv. 
RUDOLPH CLEMONS, 
Appellant. 


Appeal From the United States 


District Court for the District of Columbia 
BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


A. Proceedings Below, Jurisdiction | 


On February 4, 1969, appellant was indicted on 


one count of robbery by force and violence and on one 
| 
count of assault with a dangerous weapon. On Febru- 


ary 20, 1969, he pleaded not guilty to both charges. 
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He was tried defore a jury in the United States 
District Court for the District of Columbia on July 9, 
10, and 14, iSS°,. and was found guilty on both counts. 

On August 29, 1569, appellant was sentenced to 
imprisonment for a period of three years to nine years 
on each of the twe counts. The sentences were con- 
current. 

On Cctober i4, if69, the appellant was authorized 
by the United States District Court to proceed on 
appeal without prepayment of costs. 

The jurisdiction of the Court derives from 


28 U.S.C. §§ 1291 and 1294, 


B. Statement of Facts 


In the early-morning hours of November 16, 1968, 


the complaining witness, Edward R. Gordon, the night 


manager of a gasoline station, was pai gunpoint 
1 


of $68. (Transcript of Trial, pp. 43-50) 


V/ 


The Transcript of Proceedings at Trial, July 9-10, 
1969, will be referred to herein as oT, : 


=x = 


Mr. Gordon testified that he was alone in the 
station office at about 2:45 A.M. when he heard 
someone behind him. He turned and saw a man holding 
a hand gun. The robber demanded Mr. Gordon's money, 
Mr. Gordon reached into his shirt pocket and handed 
the robber money. The robber backed out of the office 
and ran from the station. Mr. Gordon hesitated, then 
followed the robber and fired two shots at him from 
a pistol which was kept on the premises. (tr. 44-49) 
He was able to provide a description of the robber. 


(Tr. 47, 52) 


In addition to Mr. Gordon, Jean Corbin testified 


for the prosecution that she and Mami and Ralph Kitts 
were returning from a bowling alley at about 2:45 A.M. 
on the morning of the robbery. They were standing 

on the street talking about a half block from the 
filling station when they heard gun shots. Miss 

Corbin said they turned and saw a man running toward 
them from the direction of the station. The man ran 
by, passing within about fifteen feet of them, into a 
nearby alley. The area was dark and, while they were 
able to tell that the man was a Negro, they were other- 


wise unable to describe the runner. (Tr. 85-90, $7-98, 


103, 113) 
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The alley was used for parking automobiles. 
Shortly after the man ran into the alley, Miss Corbin 
and her companions heard a car door shut and, there- 
after, a car was driven at normal speed from the 
alley. The automobile had its lights on. Miss Corbin 
and her companions noted the license number of the auto, 
and wrote it on the cover of a paper match book. They 
were unable to identify or describe the driver. (Tr. 90- 
91, 97-98, 103, 113-114) 

After leaving the alley, Miss Corbin testified, 
the automobile turned into the street and travelled 
toward the gasoline station which had just been robbed. 
At the corner on which the station was located the 
auto stopped for a stop sign and a person standing 
at or near a bus stop on the street opened the car 


door and got in. The car then turned the corner at 


which the station is located and drove away. (Tr. 91, 


99-101) 

Robert P. Jones, a Metropolitan Police Department 
Robbery Squ2d detective, testified that he interviewed 
Mr. Gordon at the scene shortly after the robbery, and 


received from Miss Corbin the match book with the 


automobile license number written on it. Det. Jones 


inferred from the license number that the auto) was a 


| 
rental car and checked with several rental agencies. 
One indicated that it had a car with @ similar license 
number out on lease, and gave Det. Jones the appellant's 


name as the lessee. (Tr. 125-128, 153-160) | 


Det. Jones found the appellant's name and des- 
cription in police records. He noted that appellant's 
description was similar to that of the robber given 
by Gordon. Because the appellant had a prior ;police 
record his picture was on file in a police suspect 


identification book. The book contained about 30 


polaroid color pictures of Negro males. The police 
suspect books were bound alphabetically; the appel- 


lant's picture appeared in the "C" book. (Transcript, 


CRE Motion to Suppress In-Court Identification, 
2 


pp. 7-8) 


The pictures in the "Cc" pook apparently showed 


TS 
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The transcript of the hearing on appellant's 
motion to suppress in-court identification, 
July 8, 1969, will be referred to herein as 
"Motion Tr. =v 


most of the individuals in a standing position. 
Generally, the photographs depicted the subject from 
the knees or waist up. The pictures were of men of 
differing ages. About ten were of the defendant's 
approximate age. At the time of trial the "Cc" book 
was no longer in existence. At present such records 
are kept on the basis of age groups rather than alpha- 
betically. Det. Jones testified that it would be 
impossible to reassemble the "C" book. (Motion Tr. 
9-10, 17, 23, 35-36) 

At Det. Jones' request, Mr. Gordon went to the 
Robbery Squad office about 8:30 A.M. the morning of 
the crime. Det. Jones showed him the "C" book and 
Gordon selected the appellant's picture. (Motion Tr. 
10-12, 23) 


Several weeks later, Mr. Gordon identified the 


defendant Clemons in a regular police lineup. 
(Motion Tr. 26-28) 

The appellant testified in his own behalf. He 
said that he attended a party in the apartment build- 
ing adjacent to the alley from which Miss Corbin had 


seen an automobile come. He drove to the party ina 
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rental car which had a license number similar to that 
recorded by Miss Corbin, and parked the car in the 
alley adjacent to the building. (Tr. 273-175)| 

Tne appeilant testified that he left the party 
at a time which coincided with the time Mr. Gordon 
said he was robbed. Appellant indicated that he went 
out to the alley where his car was parked, drove out 
of the alley, turned toward the corner in which the 
filling station in question was located and stopped 
at the stop sign there. At that point a stranger 
asked for a ride and the appellant admitted him to 
the car. Appellant then drove from the filling sta- 
tion corner to his parents' home where he retired 
for the evening. (Tr. 176-179, 201-202) 

Just prior to the trial, counsel for the defen- 
dant moved to suppress in-court identification on 
the ground that it was not possible to tell whether 
the identification at the Robbery Squad office w2s 
overly suggestive. The motion was denied. (Rec. p. 4; 


Motion Tr. 39-42) 


At trial, on several occasions, Gordon and Det. 


Jones testified concerning Gerdon's photographic and 
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subsequent lineup identification of the appellant. 
Gordon also identified appellant before the jury as 


the man cho robbed him. (Tr. 54-55, 78, 129) 


ARGUMENT 
I 
TESTIMONY WHICH DISCLOSED THAT THE POLICE HAD A 
DICTURE OF APPELLANT IN THEIR POSSESSION PRIOR TO 
HIS ARREST STRONGLY SUGGESTED HIS PRIOR POLICE 
RECORD AND SO WAS FATALLY PREJUDICIAL 
(Tr. Open. Stmnt. 2-9; Hotion Tr. 9-10; Tr. 6-42, 
54-55, 78, i29, 177, 204, 243-246) 
The appellant had been in police custody on an 
earlier occasion. At that time a polaroid color 
picture was taken of hin. 


In the opening statement to the jury, the 


prosecutor described in considerable detail the 


circumstantial nature of the De he would present. 


(Transcript p. 7, see pp. 2-8) He said, in effect, 
that the jury would hear that Gordon viewed the robber 


briefly, that the Corbin group had seen the robber 


————— 


3/ 
ar The transcript of the opening statement and bench 
conference of July 9, 1969, will be referred to 


herein as "Tr. Open. Stmnt. 


but had lost sight of him, and that they were only 
able to record the license number of the car. The 
prosecutor also said that the jury would hear that, 
on a hunch, Det. Jones contacted car rental agencies 
and learned that the car was on rental to the appel- 
Jant. (Tr. Open. Stmnt. 2-6) | 

The prosecutor next said: "You will hear, ladies 
and gentlemen, that the Detective, Mr. Jones, got 
together a group of polaroid film.” (id. p. 7) 

At that point the trial judge, properly sensitive 
to the problem that had been created, called a bench 
conference; the defense attorney objected and requested 


| 
a mistrial. (Id., pp. 7-8) As the judge saw the ques- 


tion it was this (Tr. 9): 


Without explaining [the prosecutor's 
reference to the photographs], leaving 
it hanging in the air as we have it, 
isn't it possible the jury may well | 
infer that there was among the pictures 
of people with criminal records in the 
Police Department, a picture of this 
man, and therefore he had a criminal 
record. 


After some discussion (Tr. 6-42), the Court denied the 
objection. (Tr. 34, 40) 
Thereafter, on a number of occasions reference 


was made by witnesses to the fact that Det. Jones 


exhibited pictures of the appellant before the appel- 
lant was arrested. Thus, Gordon testified on direct 
examination thet on November 16, i968, several hours 
after the robbery, Det. Jones showed him pictures 
from which he identified the appellant. (Tr. 54-55; 
see Tr. 78) Det. Jones himself testified that on 
the morning of the robbery he showed pictures to 
Gordon and Gordon picked out the defendant's picture. 
(Tr. 329) The appellant stated that he was not 
arrested until December 2, 1968. (Tr. 177, 204) The 
prosecutor in his closing argument highlighted the 
fact that about six hours after the robbery Gordon 
was shown the appellant's picture. (Tr. 243-6) 

It seems apparent that a reasonably alert juror 
could readily draw the inference that the appellant's 
picture exhibited to Gordon six hours after the crime, 
and several weeks prior to his arrest, must neces- 
sarily mean that the appellant at least had a prior 


arrest record and probably a criminal record. 


Barnes v. United States, 365 F. 2d 509 (1966) 


(en banc) held that introduction into evidence of a 
police "mugshot" was reversible error. The Court 


said that (p. 510) "a photograph which on its face 


=< snl = 


reveals the existence of * * * 2 criminal record” 
cannot be used if, as here, (see Tr. 167-169), the 
defendant's character is not in issue. The Court 
pointed out that the evil to be avoided was (. 511) 
"the inference that the person involved has a crimi- 
nal record or has at least been in trouble with the 
police." The test suggested by Barnes is whether a 
sophisticated juror (p. 512) "might conceivably have 


[been] lead * * * to hypothesize that the accused had 
| 
| 
The present case is a stronger one than the case 


a criminal record." 


described in Barnes. The first reference to the 
photographs was followed by a bench conference which 
unquestionably drew the jurors’ attention to the 
question of a photograph of appellant in police 
records. (See Barnes v. United States, supra, 512 
note 7) Thereafter, the testimony of Gordon, Det. 
Jones and of the appellant plainly disclosed that his 
photograph was in police hands prior to his arrest 
for the crime charged. 

It is of course true that, unlike barnes, the 


photograph in question was not introduced in evidence 


or exhibited to the jury. It is also true that the 


yon 


photograph was apparently an ordinary photograph 

Sls -.2> i> the Barnes Exhibit 2, which the Court 

there found unoffensive. (See id.. p. 530; Motion 

Tr. 9-10) However, neither fact serves to distin- 
guish Barnes from this case. Although the photo- 
graph of appellant may have been innocuous on its face, 
the references to it were such that an alert juror 
could not help but infer that appellant had been in 
trouble with the police prior to this case. It is 


enough that the testimony concerning the picture was 


prejudicial, as was the case here. United States v. 


Reed, 376'F. 2d 226, 228 note 2 (7th Cir. 1967) 


II 
THE MOTION TO SUPPRESS IN-COURT IDENTIFICATION OF 
APPELLANT SHOULD HAVE BEEN GRANTED. ULTIMATELY, THE 
TRIAL COURT SHOULD HAVE RULED INADMISSIBLE TESTIMONY 
CONCERNING PHOTOGRAPHIC AND LINE-UP IDENTIFICATION 
OF APPELLANT 
(Motion Tr. 7-11, 13-14, 16-19, 23, 35, 39-42; Tr. 42, 
48-49, 56-57, 68-70) 

On November 16, 1968, Gordon was confronted with 
the robber in 2 brightly lighted room while (i) the 
robber made an eight-word demand for money, (ii) Gordon 
reached into his shirt pocket and handed over bills, 
and (iii)! while the robber backed a few feet out the 


office door. (Tr. 48-49, 68-70) 
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Roughly six hours later Gordon viewed about 30 
Polaroid photographs in Det. Jones' office. ‘The 


photographs were all of Negro males. The book was 
| 

| 

arranged to include pictures of men whose last name 


began with "C", The appellant's picture was'in that 


book. Gordon was apparently shown no other pictures. 


He selected that of the appellant from those in the 


"C' book. (Motion Tr. 7-11, 16) 

The men depicted in the "C"™ book were of dif- 
ferent ages, some were older, others younger than 
the appellant. Gordon estimated that about ten 
appeared to be of about the same age as the appellant. 
Most, but evidently not all of the pictures depicted 
the subjects standing. (Motion Tr. 10, 23, 35) 

On December 10, 1968, Gordon attended a aohics 
lineup and identified the appellant as the robber. 
(Motion Tr. 13-14, 18) Gordon also identified the 
appellant in Court. (Tr. 56-57) : 

Sometime after Gordon viewed the pictures, but 
prior to trial, police procedure was changed. Pic- 
tures of suspects were no longer arranged alpha- 


betically. Instead, they were grouped by ages. As 


a result of the change, at the time the motion to 


ta 


suppress was heard it was not possible to recon- 
Struct anc tnaerefore to produce the "C" book which 
Gordon examined. (Motion Tr. 10, 

In support of his motion to suppress in-court 
identification defense counsel contended that in 
the absence of the "C” Book, the Court could not 
determine whether there was undue suggestivity in the 
photographic identification. The Court denied the 
motion on the ground that undue suggestivity had not 
been shown. (Motion Tr. 39-42) 

Simmons v. United States, 390 U.S. 377, 382-384 
(1968), recognized the danger of incorrect identifi- 
cation inherent in photographic identification. It 
also noted that regardless of how the incorrect ident- 
ification occurred (pp. 383-384) -- 

"the witness thereafter is apt to retain 
in his memory the image of the photo- 
graph rather than of the person actually 
seen, reducing the untrustworthiness of 


subsequent line-up or Courtroom identifi- 
cation (footnote omitted). 


Thus, if the "C" book was in fact arranged in a 
4/ 


manner which suggested appellant’s picture alone, 


4 

+ Gordon testified that of the 30 pictures in the 
book, only 10 were of persons of appellant's 
approximate age. It is conceivable that of 
those 10 subjects, nine were obese, wore glasses, 
were bearded or had other distinguishing char- 
acteristics. 
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that identification and the subsequent ones at the 
line-up and in Court were prejudicially tainted and 
the in-court identification was impermissible. See 
Rivers v. United States, 400 F. 2a $35, 939 (Sth 

Cir. 1968) However, the "C" book had been dismantled 
by the police when a new system was adopted” and 


could not be produced at the hearing. 


In a motion to suppress in-court identification, 
| 


the prosecution has the burden of establishing by 
clear and convincing evidence that the in-court 
identification is based on an independent source. 
United States v, Wade, 388 U.S. 218, 239-240 (1967) 
Here, in the absence of the "C" book that burden 
was not carried. The Court plainly erred in deter- 
mining that the defense had the burden of establishing 
suggestivity. (See Tr. 42) | 

Because the absence of taint cannot be shown, the 
in-court identification was improper. In these cir- 


| 
cumstances it cannot be said that the original con- 
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7z It seems not unfair to infer that the new system 
of arranging suspects' pictures by age rather than 


alphabetically was adopted to reduce suggestibility. 


as 


frontation between Gordon and the robber provided an 
independent source for the in-court identification. 
By the time that identification occurred, Gordon's 
recollection had been doubly reinforced by the 
picture and by the line-up. See Simmons v. United 
States, supra. 

However, even if it can be said that there was 
an independent source for the in-court identification, 
nonetheless, error occurred. The trial Court per- 
mitted both Gordon and Det. Jones to testify that 
Gordon twice identified the appellant prior to the 
trial. Compare, (Malcus T) Clemons v. United States, 
408 F. 2d 1230, 1237 (1968) (dictum) The testimony 
of repeated identification by the complaining witness 
must have solidified the jury's belief in the accur- 
acy and firmness of the in-court identification. In 


addition, the testimony of repeated identification 


imposed a severe limitation on the defense attorney's 


attack on Gordon’s initial viewing of the robber. 
Any intensive attempt to weaken the certainty of 
Gordon's on-scene viewing would have sounded hollow 


indeed after the testimony of repeated identification. 
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resulted. 


| 
Accordingly, on either ground, harmful sa 


lit 


THE PROSECUTOR'S STATEMENTS IN HIS CLOSING ARGUMENT 
THAT THE APPELLANT ACTED IN LEAGUE WITH ANOTHER 
PERSON WAS PREJUDICIAL ERROR 

(Tr. 99-100, 114, 175, 243-19, 243-20, 243-23, 
243-24, 244-245)’ 


: 

The appellant testified that he left the party, 
drove to the corner on which the filling station was 
located, stopped for a stop sign, and picked tn a 
stranger who solicited a ride when he stopped. (Tr. 175) 
The testimony of the Corbin group was also to: 
effect. (Tr. 99-100, 114) In his closing argument the 
defense attorney contended that those actions were 
inconsistent with those of a felon fleeing from the 


scene of a crime. (Tr. 243-19, 243-20) 


In response to that contention, in his closing 
argument the prosecutor launched into a fanciful 
| 
Ce of the stranger as the appellant's look- 
6 


out man. That allegation was wholly without foundation 
| 


6/ 
~ ‘The prosecutor said (Tr. 243-23, 243-24); 


MR. MCKENNA. May it please the Court, 
(Continued) 
| 
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in the record. The prejudice to appellant was ap- 
parent. In the closing moment of the government's 
case, in effect the jury was told not only that 
appellant was the robber but that the robbery was 
sufficiently professionally planned and executed so 
that the appellant brought along a cohort and stationed 
him outside as a iookout. 

Although the defense attorney objected and the 
objection was sustained, at that point the last-minute 


damage was done. While the Court later properly in- 


ladies and gentlemen, I will address myself 
first to a point that was made in the latter 
part of Mr. Garber's address to you. And 
that is concerning the incident involving 

the other man. He says that the Government's 
own testimony showed that the man went down 
and picked up another man. We are denying 
that, ladies and gentlemen. It is just an 
interpretation as to who or what or what role 
the other man played. Was that other man 
merely a hitchhiker on the road, or was he, 
ladies and gentlemen, another person who was 
involved in this robbery with this man? Was 
he not a lookout man who was over there, 
stationed over there? Assume for the moment 
that there were two men involved in this. 
Assume -- 


% “MR. GARBER. Your Honor, I am going to 
object to that argument. There is nothing in 
the facts of this case to support that. 

(Continued) 


structed the jury that their recollection of the evi- 
dense was to be controlling (Tr. 244-245), that court 
made no specific reference to the prosecutor's, discus- 
sion of the lookout. | 

This court recognizes that the prosecutor enjoys 
the special confidence of the jury. Carsey v. United 


States, 392 F. 24 810 (1967). In no event can a 


prosecutor divert the jury's consideration of the 
case from the facts in evidence. See Harris v. United 
States, 402 F. 24 656 (1968) It is improper, "for a 

prosecutor to make an assertion to the jury of a fact, 


put in the form of an assumption of a question, un- 


less the prosecutor proffers direct testimony of that 


fact." King v. United States, 372 F. 24 383, 394 (1967) 
| 


Een EEN a ea 
| 
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a THE COURT. I will sustain it. 

MR. MCKENNA. Ladies and gentlemen, 
this other man is over on the other side 
and he is picked up by this man. Did you 
hear any testimony from the other people, 
the Government's witnesses in this ease, 
as to any hitchhiking going on? No, He 
picked up another man right there, right at 
the bus stop. We will leave that as it is, 
ladies and gentlemen. I won't go any further 
on that point. 
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Those standards were not met by the prosecutor 


in his closing argument. Plain error resulted. Rule 


52(b), Fed. R. Crim. ?. 


CONCLUSION 


For the reasons stated, the decision below 
should be reversed and the case remanded for a new 


trial. 
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In the opinion of appellee, the following issues are pre- 
sented: 


I. Was the prosecutor’s reference in his opening state- 
ment to a “Polaroid film” of appellant which was in the 
possession of the police prior to appellant’s arrest suf- 
ficient to imply to the jury that the “film” was a mug 
shot? 

II. Did the court properly permit the pre-trial and in- 
court identifications of appellant by the victim of the 
robbery? 

III. Did the prosecutor argue facts outside the evi- 
dence in his closing argument and in so doing deprive 
appellant of a fair trial? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,577 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


RUDOLPH CLEMONS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 4, 1969, appellant was indicted on one 
count of robbery,’ and on one count of assault with a 
deadly weapon.* The trial judge, the Honorable William 
B. Jones, held a pre-trial hearing on a motion to suppress 
the identification on July 8, 1969, and denied the motion. 
Trial began on July 9, 1969, and the jury returned a 
verdict of guilty as charged on July 14. On August 29, 
1969, the court sentenced appellant to three to nine years 
on each count, the sentences to run concurrently. This 
appeal followed. 


1In violation of 22 D.C. Code § 2901. 
?In violation of 22 D.C. Code $502. 


(1) 


> 


-~ 


The Pre-Trial Hearing 


Edward Gordon was supplementing his regular em- 
ployment with a part-time job at the Esso station at 4650 
South Capitol Street on November 16, 1968. He was 
robbed at gunpoint at approximately 2:45 a.m. on No- 
vember 16. The robber was five feet nine inches tall with 
a medium build and wore a flat cap, a brown coat, dark 
pants and a “small, trimmed mustache”® (Tr. I, 20-22). 
The cap did not cover or shade the robber’s facial fea- 
tures from the victim’s stare. The robbery occurred in- 
side the Esso station under “lots of lights—spotlights 
too” (Tr. I, 30-81). The robber stood just six feet from 
Mr. Gordon with a blue steel .38 caliber pistol when he 
said, “I want your money”. Mr. Gordon gave him the 
money, looked at his face, and watched him back out, 
close the door and flee into the night (Tr. I, 32-34). Mr. 
Gordon followed the bandit and fired two shots with his 
own revolver (Tr. I, 34). 

Mr. Gordon called the police, and within minutes De- 
tective Robert P. Jones of the Robbery Squad responded 
(Tr. I, 5). Detective Jones took a report of the crime* 
and returned to his office, where he checked out the tag 
number and found that the car belonged to Avis Rent-a- 
Car. The investigation further revealed that appellant 
had rented such a car (Tr. I, 8). Armed with this in- 
formation, Jones pulled a photograph album from the 
Robbery Squad files which included a picture of appellant 


2 There are seven separate transcripts of the proceedings below. 
Reference to each transcript will be as follows: Hearing on the 
Motion to Suppress is “Tr. I’; Government's opening statement 
and bench conference of July 9, 1965 is “Tr. II”; The trial, volume 
I is “Tr. III”; The trial, volume II is “Tr. IV’; Transcript pp. 217- 
265 is “Tr. V”; Arguments to jury is “Tr. VI"; and Sentence is 
“Tr. VII”. 


4 There were three witnesses who saw a man running from the 
Esso station and heard two shots. All three witnesses, Jean Corbin, 
Ralph and Mamie Kitts, came to testify at the trial. They saw the 
fleeing man enter an alley on foot and a car leave immediately. 
Miss Corbin wrote down the license tag number and gave it to 
Detective Jones (Tr. IV, 85-87). 
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and approximately twenty-nine others® (Tr. I, 8-9). Ten 
of the photographs were of men in the same age group 
as appellant, and all thirty of the pictures were of mem- 
bers of the same race (Tr. I, 10). 

Mr. Gordon looked at all thirty pictures some seven 
hours after the robbery and picked out a picture of ap- 
pellant as the robber. He checked twice to be sure not 
to pick the wrong man, and each time he picked appel- 
lant’s photograph (Tr. I, 28). No one helped Mr. Gor- 
don with the photographic identification (Tr. I, 24). 

On December 10 a lineup was held in the lineup room. 
Mr. Gordon picked appellant out of the lineup (Tr. I, 
18, 23).* 

Trial counsel argued at the conclusion of Mr. Gordon’s 
testimony that the court could not find that there was a 
fair photographic identification because the album was 
now unavailable as a result of the change in indexing the 
pictures. He went on to argue that there was no way 
of knowing if there was an independent source for the in- 
court identification because of the album’s absence (Tr. 
I, 39-41). 

The court determined that the photographic index sys- 
tem had been changed. Additionally, the court consid- 
ered that a detailed description was given of a robbery 
by a victim who had stood six feet from the robber and 
found that there was nothing that showed suggestivity 
as to the identifications. Accordingly, the court denied 
the motion to suppress the identifications (Tr. I, 41-42). 


5 At the time of this robbery, the Robbery Squad kept all pictures 
for its file in alphabetical order. Thus all those whose pictures 
were in photograph album “C” had names that began with “C”. 
Since some time after this identification (the date is unclear) the 
files have been switched to an age-group index from the earlier, 
more cumbersome method. 


* A photograph of the lineup was identified by Mr. Gordon as 
showing the character of the lineup on the night of December 10 
(Tr. I, 36). 
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The Trial 


The prosecutor in his opening statement said, “you will 
hear, ladies and gentlemen, that the Detective, Mr. Jones, 
got together a group of poloroid color film [sic]” (Tr. 
Il, 7). 

The trial judge called the prosecutor to the bench and 
warned him of the dangers that lay in mug-shot evidence 
going to the jury ‘Tr. II, 7). Defense counsel objected 
and “reluctantly” requested a mistrial (Tr. II, 8). The 
court denied counsel’s request, but only after a lengthy 
discussion of the law on the subject of mug-shots (Tr. 
TI, 34). 

At trial Detective Jones and Mr. Gordon’s testimony 
was essentially the same as that given at the hearing on 
the motion to suppress. Mr. Gordon did add that the 
entire robbery took about three minutes and that the rob- 
ber escaped with $68 that belonged to Gordon’s employer, 
Roy Budd (Tr. III, 50). Mr. Gordon described his iden- 
tifications of appellant from the photographs and the line- 
up and then identified appellant in court as the perpe- 
trator of the robbery (Tr. III, 54-57). 

Jean Frances Corbin was standing in front of her 
house at 4610 Livingston Road, S.E., with Mamie and 
Ralph Kitts when she heard two shots and saw a man 
running from the Esso gas station. The runner stopped 
running fifteen feet in front of the trio, went into an 
alley and drove a car back toward the Esso station, where 
he stopped and picked up a man wearing a dark cap who 
stood on the corner (Tr. IV, 85-87, 103). Miss Corbin 
wrote the tag number of the escape car on a matchbook 
cover? (Tr. IV, 99). 

Ralph Kitts testified that he gave the tag number to 
Miss Corbin. He said that he had trouble seeing the 
first number or letter (Tr. IV, 114-116). 


?She wrote what Ralph Kitts dictated, which was G 6 117 
(black and white tags). The investigation later revealed that 
Virginia tags 86-117 (which are black and white) were on the car 
rented to appellant (Tr. IV, 90, 153). 
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The final witness to testify for the United States was 
James Edward Skaags of Avis Rent-a-Car System, Inc., 
in northern Virginia. He testified that appellant had 
rented a car with Virginia tag number 86-117 on Octo- 
ber 29, 1968, and that an Avis representative had to go 
and pick it up off the street at 1626 Massachusetts Ave- 
nue, S.E., in Washington on November 16, 1968° (Tr. 
IV, 145, 1538, 160). 

Appellant placed himself in the vicinity of the robbery 
on the night in question. Avpellant said that he was at 
a party on Livingston Road but that he had talked to no 
one there (Tr. IV, 173-177, 180, 196). He admitted that 
he had rented the car and driven it by the corner of 
Livingston Road and South Capitol Street after leaving 
the party. However, he claimed that as he turned left on 
Livingston Road a total stranger, wearing a brown hat, 
flagged him down and asked for a ride “over the bridge.” 
Appellant did not recall how the hitchhiker was other- 
wise dressed. He recalled only that he subsequently de- 


posited the stranger somewhere on Pennsylvania Avenue. 
Appellant also remembered that he himself wore a green 
sweatshirt, long sleeves, green slacks and a white trench 
coat to the party. Appellant knew nothing about any 
robbery (Tr. IV, 181). 


ARGUMENT 


I. A comment by the prosecutor that the detective “cot 
together 2 group of Polaroid film” did not amount to 
reversible error. 


(Tr. IV, 142) 


Appellant attempts to liken the prosecutor’s remark in 
his opening statement that the detective “got together a 
group of Polaroid film” to the fatal flaw of showing a 
mug shot to the jury. Barnes v. United States, 124 US. 


1626 Massachusetts Avenue, S.E.. is the address given on 
appellant’s driver's license and is the home of his parents (Tr. IV, 
184). 
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App. D.C. 318, 365 F.2d 509 (1966). There is simply 
no comparison. 

In Barnes, the United States introduced into evidence 
an actual photograph, taken from police files, which from 
the fact that it was “a typical ‘mug shot’” clearly and 
prejudicially indicated to the jury that the defendant had 
a prior criminal record. In the instant case, by contrast, 
no photograph was introduced or in any other way 
brought to the attention of the jury except for the testi- 
mony which dealt with the photographic identification 
and the opening statement excerpt quoted above. Barnes 
in fact lends support to appellee here. There were two 
photographs in Barnes introduced into evidence. The in- 
troduction of the mug shot led to reversible error, but 
t her photograph was “a full-length snapshot of an 
ordinary nature” which this Court held “present[ed] no 
problem.” 124 U.S. App. D.C. at 319, 365 F.2d at 510. 
From Barnes we conclude, and suggest to this Court, 
that the mere fact that the police had a photograph of 


appellant in their possession and that the prosecutor so 
informed the jury is not sufficient to warrant reversal, 
particularly where the contested photograph was avail- 
able to defense counsel at trial and could have been shown 
to the jury in order to remove any phantom inference of 
a mug shot which appellant now contends was couched 
in the prosecutor’s comment’ (Tr. IV, 142). 


* We further maintain that to foreclose such a statement as 
that made by the prosecutor here would in effect prevent testimony 
of photographic identifications from being heard by the jury. 
cl if a witness is permitted to advise the jury of his pretrial 
photographic identification, it must be obvious to the jury that the 
police had a picture of the accused before he was charged with the 
crime for which he is on trial. If a jury is permitted thus to 
learn such information by hearing testimony from the lips of the 
witnesses, there can surely be no error in permitting them to get a 
preview of that testimony in the prosecutor's opening statement. 


7 


Il. The findings of the court at the pre-trial hearing 
cannot be overturned where appellant has failed to 
show that the court’s determination of independent 
source and lack of suggestivity was erroneous. 


(Tr. I, 30-84, 41-42; Tr. III, 50) 


The judge at the pretrial hearing heard considerable 
testimony from two witnesses and concluded that there 
was no taint with respect to the in-court identification 
of appellant by Mr. Gordon (Tr. I, 42).*° Yet appellant 
now maintains that the photographic identification was 
suggestive and disputes the trial court’s finding that there 
was a reliable independent basis for the identifications * 
(Tr. I, 41-42). Appellant must shoulder a heavy burden 
in striving to overcome the court’s finding of an inde- 
pendent basis. United States v. (Clinton) Long, —— US. 
App. D.C. —, , 422 F.2d 712, 715 (1970); see 
(Anthony) Long v. United States, D.C. Cir. No. 22,218, 
decided December 18, 1969; Clemons v. United States, 
133 U.S. App. D.C. 27, 34, 408 F.2d 1230, 1237 (1968) 
(en banc), cert. denied, 394 U.S. 964 (1969). Unless the 
court’s decision lacks substantial support in the evidence 
it must not be disturbed. Cf. United States v. McNeil, 
D.C. Cir. No. 22,360, decided October 31, 1969, slip op. 
at 6. 


10 The evidence revealed that Mr. Gordon stood face to face with 
appellant under “lots of lights—spotlights too” (Tr. I, 80-81) for 
approximately three minutes (Tr. II, 50). Appellant and Mr. 
Gordon were only six feet apart during the robbery. Mr. Gordon 
gave appellant the money, “looked at his face,” and watched him 
back out and close the door (Tr. I, 32-34). 


11 The trial court did not say that it found an independent basis, 
but a reading of the court’s ruling clearly implies such a finding 
where the judge considered that the offense occurred within a six 
foot well-lit area (Tr. I, 42). Regardless of the trial court’s ruling. 
there was the unusually precise description of appellant here that 
“would of itself lead an appellate court to initiate a finding of 
independent. source.” Sera-Leyva v. United States, 188 U.S. App. 
D.C. 125. 128, 409 F.2d 160, 168 (1969): see Hawkins v. United 
States, U.S. App. D.C. ——, 420 F.2d 1306 (1969). 


The court arly examined all the facets of possible 
estivity which might have violated the rules set out 
om mons ¥. United States, 390 U.S. 877 (1968), and 

Py. Denno, 388 U.S. 293 (1967), and found no such 

tion. The trial court was of course in a more ad- 
yantageous position in that it was able to observe the 
demeanor of the witnesses and weigh the evidence as it 
was presented. It was the court’s function to determine 
whether the pretrial identifications were tainted and, if 
so, to what degree, and then to ascertain whether there 
was an independent source for the in-court identification. 
s v. United States, supra, 138 U.S. App. D.C. at 

OS F.2d at 1239. This is precisely what the court 


nable to find any authority which supports 
seory that the dismantling of the original 


‘ Juded any testi- 
th 


wal 


te 
tee 


able that of those ten subjects 
i sses, were bearded o 
(Br. at 14, n.4) There is 


of course no basis 

submit first of all that there is no legal requirement to 
produce the pictures.”* Furthermore, appellant has al- 
ready had his opportunity to explore any unfairness in 
the photographic identification, and any failure to come 
forward with convincing testimony of unfairness at the 
hearing on the motion to suppress is not the fault of the 
Government and does not permit appellant to conjure up 
such a phantom on appeal.** 


22 Cf, Simmons V. United States, supra. 


22 Appellant’s final identification argument is likewise without 
merit. Appellant argues that even if there was an independent 
source for the in-court identification, error nevertheless occurred. 
His reliance on ymons, however, is misplaced. Clemons does not 
foreclose the Government witnesses from testifying of the photo- 

and in-court identifications where the court has 
them admissible. The fact that such repetitive identifica- 
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III. The prosecutor’s brief comment during closing argu- 
ment as to who the hitch-hiker on the corner might 
have been was not outside the evidence and did not 
deny appellant a fair trial. 


(Tr. I, 20-22; Tr. IV, 85-87, 103; Tr. V, 244-245; 
Tr. VI, 243-18-20, 243-23) 


At trial the defense valiantly sought to shift the guilt 
of appellant’s crime onto the man that was allegedly 
picked up by appellant on the corner of South Capitol 
Street and Livingston Road. Appellant testified that al- 
though he did not know him, and although it was after 
midnight, he gave him a ride “across the bridge” to 
Pennsylvania Avenue (Tr. IV, 181). Defense counsel 
went so far as to speculate to the jury that “if a person 
committed a robbery such as that, and had an automobile 
stationed nearby, the inclination would be to drive it in 
the opposite direction” (Tr. VI, 243-20). Counsel fur- 
ther observed that drivers “do stop and pick people up 
and give them rides” * (Tr. VI, 243-20). Clearly defense 
counsel shined the light of his argument at different pos- 
sibilities which the jury might consider as reasonable 
causes for appellant’s failure to remember anything about 
the alleged party and the hitchhiker. The party and 
hitchhiker were crucial to appellant’s defense, and if 
counsel had convinced the jury that such events trans- 


tion testimony “solidified the jury’s belief in the accuracy and 
firmness of the in-court identification” (Appellant’s brief at 16) 
is appellant’s misfortune. 


14 Defense counsel also told the jury to “[a]sk themselves why 
[appellant was told to remove his glasses at the lineup]” (Tr. VI. 
243-18). Counsel continued that if a man “normally wears glasses 
and he is going to be shown to a victim in a robbery, why not let 
the victim see the man as he is?” (Tr. VI, 243-18). Additionally, 
defense counsel explained that appellant could easily have attended 
the party on Livingston Road and not talked to anyone there. 
Counsel’s rationale for this assumption was “Cajnd haven’t you, at 
one time or another, gone to a gathering or a party, maybe expect- 
ing to sce friends . . . and find that those people aren’t there?” 
(Tr. VI, 243-19). 
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pired as appellant described them from the witness stand, 
then an acquittal would have been returned. 

It was after defense counsel proffered these rhetorical 
questions to the jury that the prosecutor rose and sug- 
gested a Government theory as to who the alleged hitch- 
hiker really was: 


It is just an interpretation as to who or what that 
other man played. Was he a hitchhiker or another 
person involved in a robbery with [appellant]? Did 
you hear any testimony from government witnesses 
as to any hitchhiker? (Tr. VI, 243-23). 
Defense counsel was immediately on his feet objecting to 
the prosecutor's one comment which followed numerous 
defense speculations (Tr. VI, 243-23). The court sus- 
tained the objection. 

We submit that the Government was as entitled to its 
“interpretation” of who the man on the corner was as 
was appellant. Of course appellant did testify that the 
man was 2 hitchhiker, but defense counsel tried to rein- 
force and embroider this testimony by arguing specula- 
tive possibilities to the jury. The prosecutor did no more 
than that. He certainly did not “divert the jury’s [at 
tention] from the facts in evidence” (appellant’s brief at 
19) did not argue his opinion and did not offend appel- 
lant’s right to a fair trial. Cf. Harris v. United States, 
131 U.S. App. D.C. 105, 402 F.2d 936 (1967), cert. de- 
nied, 390 U.S. 1029 (1968) ; Isaacs V. United States, 301 
F.2d 706, 736 (8th Cir.), cert. denied, 371 US. 818 
(1962). 

The prosecutor may move within a wide latitude in his 
closing argument, Pritchett v. United States, 87 U.S. App. 
D.C. 374, 185 F.2d 438 (1950), cert. denied, 341 U.S. 905 
(1951), but he may not step out of bounds by delivering 
foul rather than hard, fair blows. Berger Vv. United 
States, 295 U. . Perhaps, the trial judge 
thought that t ‘ d reached its 
permissible zenith i 
objection, but his comment, we subm 


ll 


rected when he asked the jury to consider the possibility 
that the “hitchhiker” was also involved in the robbery. 
See Cross v. United States, 122 U.S. App. D.C. 288, 353 
F.2d 454 (1965). Mr. Gordon identified appellant as the 
man that wore a brown cap and robbed him. Three wit- 
nesses saw a man run from the direction of the Esso sta- 
tion after two shots were fired and drive back toward 
the station in a car, which appellant admitted was in his 
custody and use in the neighborhood at the same time of 
the robbery. The three witnesses saw appellant’s car stop, 
pick up a rider in a dark cap and drive off into the night 
(Tr. I, 20-22: Tr. IV, 85-87, 103). Surely the jury might 
draw the inference that it was appellant who stood be- 
neath the dark cap on Livingston Road and South Capitol 
Street, and it was appellant who was the alleged hitch- 
hiker while an accomplice drove appellant’s car to pick 
up appellant with Mr. Budd’s money. The prosecutor’s 
observation did not transgress the limits of permissible 
comment. 

Finally, this was not a “paper thin” case in which any 
borderline closing argument might have reversed the tide 
of the jury’s thoughts of acquittal. Compare Jones V. 
United States, 119 U.S. App. D.C. 218, 338 F.2d 553 
(1964). This was a case in which the evidence against 
appellant was overwhelming, and any arguably improper 
statements of the prosecutor (which we do not find in 
reading the record) would not justify a reversal of this 
conviction. McFarland v. United States, 80 U.S. App. 
D.C. 196, 150 F.2d 593 (1945), cert. denied, 326 U.S. 
788 (1946).* 


15 In any event appellant concedes at page 19 of his brief that the 
court properly instructed the jury that their recollection of the 
evidence was controlling (Tr. V, 244-245). The court need not 
make specific reference to any specific instance of misstatement 
as appellant suggests. 
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CONCLUSION 


WHEREFORE, appellee respectfully requests that 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
KENNETH MICHAEL ROBINSON, 
Assistant United States Attorneys. 
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THE CASE TURNED ON IDENTIFICATION BY A SINGLZ EYE- 
WITNESS WHOSE FACE-TO-FACE ENCOUNTER WITH HIS AS- | 
SAILANT WAS RELATIVELY FLEETING 
(Motion Tr. 21, 23, 27, 32-33, 363; Tr. 50, 89-90, | 
97, 103, 109, 113) 

At several points appellee's brief inadvertently 
obscures the fact that Gordon's identification of the 
appellant was the only evidence which linked him 
directly with the crime. The three passers-by saw a 
man run past them from the direction of the gas station. 
He entered a nearby alley which was used as a parking 
lot, and disappeared from view. Soon, a car left the 
alley ahd drove at a normal pace toward the gas station 
which had just been robbed. See Brief for Appelies: 

p. 2, n. 4, which correctly recites those facts. How- 
ever, the witnesses could not identify the man who ran 
past them, and they did not see him get into the car. 
(Tr. 89-S0, 97, 103, 109, 113; contrast, Brief for! Ap- 
pellee, pp. 4, 11.) Thus, the idéntification of ap- 


pellant by Gordon is the most crucial factor in the 


case. 


The appellee overstates somewhat the opportunity 
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that Gordon had to view his assailant. (Brief for Appel- 
lee, pp. 4, 7, n. 10) Gordon testified that he was in 
the brightly-lighted station office. His back was to 
the door. He heard a noise, turned and saw a man with 

a gun. The intruder asked for Gordon's money, Gordon 
reached into his shirt pocket, handed over the money, 


the intruder took it and backed from the office. Gor- 


don said the intruder was in the station about one 
1/ 
minute. (Motion Tr. 21, 32-33) Although the confron- 


tation was face-to-face in a brightly lighted place, it 
was fleeting at best. Gordon's attention was diverted 
by the intruder’s gun (of which he took the time to 

make careful note, Motion Tr. 32), and he was under the 


strong emotional pressure of the moment. 


Gordon testified at the motion to suppress that the 
confrontation lasted about one minute. (Motion Tr. 21) 
At trial, he testified that the period was three 
minutes. (Tr. 50) Given his description of the con- 
frontation, the shorter period seems considerably 
more realistic. The confrontation in this case was 
rather shorter than those normally found in cases 
which have reached this Court since Gilbert, Wade 
and Stovall. See, e.g., United States v. Hamilton, 
137 U.S. App. D.C. ___, 420 F. 2d 1292, 1294 (1969) 
(three to four minutes); Hawkins v. United States, 
137 U.S. App. D.C. __, 420 F. 2d 1306 (1969) (ten 
minutes); Frazier v. United States, 137 U.S. App. 
D.c. __, 419 F. 2d 1161 (1969) (several minutes); 
Williams v. United States, 133 U.S. App. D.C. 185, 
409 F. 2d 471 (1969) (six to ten minutes). 


II 


THE MOTION TO SUPPRESS IN-COURT IDENTIFICATION SHOULD 
HAVE BEEN GRANTED. ALTERNATIVELY, THE TRIAL COURT | 
SHOULD HAV< - BARRED THE PROSECUTION'S USE OF OUT- 
OF-COURT IDENTIFICATIONS TO BOLSTER THE IN-COURT 
IDENTIFICATION 

(Motion Tr. 23, 27-28, 35-36) 


A. Introduction. 


By the time Gordon made his in-court identification 
of the appellant, whatever recollection he had of the 
robber had per filtered through three identification 
procedures, _ and reinforced each time. If the original 
photographic jdentification was faulty, then the tv 
later pre-trial viewings were bound to be tainted too. 
It seems fair to suggest that by the time the in-court 
jdentification was made, Gordon was thoroughly familiar 
with the appellant's appearance. Whether that familiarity 
began with the face-to-face confrontation or with the 
appellant's photograph in the "C" book was crucial. 


Yet, there was no way to determine whether appellant's 


a 
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The appellant identified by Gordon at the photo- 
graphic viewing, in a regular lineup, and at the 
hearing on the motion to suppress was then iiden- 
tified at trial. (Motion Tr. 23, 27, 36) 
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photograph in the "C” book was the only photograph 
even vaguely resembling the ee een the "C" 
book had been dismantled by the time of trial. Thus, 
there was no way for the lower court to determine 
whether the photographic identification was unduly 


suggestive. 


B. The Prosecution Failed to Prove an Independent Source. 


The prosecution has the burden of proving that in- 
court identification is based on an independent source. 
United States v. Wade, 388 U.S. 218, 239-240 (1967), The 
presumption is that an in-court identification derives 
from prior out-of-court identifications. Mason v. 
United States, 134 U.S. App. D.C. 280, 414 F. 2d 1176, 
1182 (1969). 

First, to refute that presumption and carry the 


burden requires "considerably more than a showing that 


the observations [independent of illegal identification] 


provided ample foundation upon which the witness * * * 


could make an identification.” Hawkins v. United States, 


3 / 
It does appear that only about ten pictures out of 
the 30 in the "C” book were persons of appellant's 
approximate age. (Motion Tr. 35) 


— Go 


137 U.S. App. D.C. , 420 F. 2d 1306, 1307-08 (1969). 


It requires a showing that the in-court identification 
has been arrived at not by the exploitation of an il- 
legal identification, but instead by means sufficiently 
distinguishable to be purged of the illegal sah 
Following challenge, if the absence of an illegal iden- 
tification cannot be demonstrated, then the requisite 
absence of illegal taint cannot be shown. 

Second, the government carries its burden only if 
the record eye that the inecourt identification was 
“based a or “proceeded rae on appropriate ob- 
servation by the witness. There is no such showing 
here. Gordon's testimony at the motion to suppress was 
that he viewed his assailant in the filling station of- 
fice, as described above, that he picked ppolianics 
picture from the "C" book believing him to be the robber 
(Motion Tr. 23), that he identified appellant at the 


lineup as the person who appeared in the photograph 


United States v. Wade, supra at 241. 
Id. at 240. 


Hawkins v. United States, supra, 420 F. 2d at 1308; 
see Mason v. United States, supra, 414 F. 2dat 1180. 


== 


(id., 27, 28, 36), and that the person who he identified 
at the motion hearing was the man in the photograph, at 
the station and in the lineup. At no point in that 
hearing did Gordon say that he recognized the defendant 
independently of the photographic and lineup identifica- 
tions. Compare, Hawkins v. United States, supra, 420 F. 
2a 1308 at n. 17, wee Mason v. United States, supra, 
414 F. 2d at 1130. The fact that Gordon viewed his 
assailant briefly, without testimony from him that he 
recognized the defendant independently of the reinforce- 
ment of photographic viewing, the lineup identification 
and seeing him at the defense table at the motion hearing, 
is not sufficient to meet the "clear and convincing" 


evidence burden of Wade and Mason. 
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— ana see, (Malcus T) Clemons v. United States, 133 
U.S. App. D.C. 27, 408 F. 2d 1230, 1241 (en banc 
1968), cert. den. 394 U.S. 964, in which this 
Court contrasted testimony by one witness that she 

would have been able to identify the defendant not- 
withstanding a tainted out-of-Court identification, 
with that of another who indicated she probably 
would not have been able to make an identification 
had she not seen him at the tainted viewing. 
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Absent a showing that there was no illegality in 


the photographic viewing and that the in-court identi- 


fication was based upon the face-to-face confrontation, 

the government has not carried its burden of showing 

an independent source. In that event, in-court ident 

ification was improperly allowed. 

C. The Use of Out-of-Court Identifications to Corrob- 
orate the In-Court Identification Was Improper. 


Even if the trial court correctly permitted in- 
court identification, nonetheless, it erred in failing 
to suppress testimony of Gordon's out-of-court identifi- 


cations to bolster his in-court identification, where 
| 
such out-of-court identifications could not be shown 


to be non-suggestive. 


It is beyond question that substantial danger of 


misidentification inheres in photographic identification. 
Simmons v. United States, 390 U.S. 377, 383-4 (1968); 

see United States v. Hamilton, 137 U.S. App. DiCs 

420 F. 2d 1292, 1294 (1969). It is recognized that 

(United States v. Clark, 294 F. Supp. 44 (D.C.D.C. 1968) -- 


The natural inference that the jury might 

be expected to draw when presented with! a 
prior identification is that the identifying 
witness has always been sure of the identity 
of the offender, and that the pre-trial: con- 
frontation, being essentially another test 
of the witness' recollection, is probative 
of the defendant's guilt. 
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Here, photographic identification was employed, 
then introduced by the prosecution in presenting its 
case to corroborate testimony of Gordon's in-court 


8 / 
identification. As noted, while there was some 


slight indication of SENN in the photographs 
Ss 


which Gordon viewed, a definitive determination of 
suggestivity could not be made because the "C'"’ book 
had been dismantled, and could not be reassembled. 

In Hamilton this Court explicitly recognized: that 
(420 F. 2d at i295) "a danger of erroneous conviction 
lurks also in the possible inability of the accused 
to reconstruct the pictorial display -- and conse- 
quently any unfairness in it -- to which an identify- 


ing witness has been exposed.” 


——_—_—_—_$_$_ $$ 


/ 

ey From time to time prosecutors in this jurisdiction 
exhibit some self-restraint in utilizing such 
evidence. See, Hawkins v. United States, supra, 
420 F. 2d at 1307; Frazier v. United States, supra; 
Williams v. United States, supra, 409 F. 2d at 473. 

; ‘And see, Clemons v. United States, supra, 

408 F. 2d at 1230, 1251 (Leventhal J., concurring) 
which suggests that court and prosecutor should 
confine the trial to "unquestionable identification 
testimony.” See also, the separate opinion of 
Justice Black in United States v. Wade, supra, Pp. 
247, 248, which indicates that error occurs where 
the prosecution introduces questioned out-of-court 
jdentification to bolster crucial in-court iden- 
tification. 


Of the 30 pictures shown him, the field was nar- 
rowed to 10 because 20 were not of the defendant's 
approximate age. 
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Thus, whether the question is considered to be eviden- 
10 / 11 / 12 / 
tiary, or constitutional, or supervisory, | 
13 _/ 
or simply a matter of fairness, the government 


should not have been permitted to introduce evidence 


as to which it was effectively immune from attack. 
| 


10/ 
See Simmons v. United States, 390 U.S. 377, 382 
(1968); Clemons v. United States, supra, 408 F. 
2d at 1237, 1251 (Leventhal, J., concurring )and 
see United States v. Wade, supra, p. 232, which 
points out that the accused is deprived of the 
chance to attack the witness' credibility where 
the identification cannot be reconstructed. | 
Compare Clemons v. United States, supra, 408 F. 
2d at 1242-3, which emphasizes the right of | 
defense cross examination of a witness testifying 
to out-of-court identification. That right is 
severely limited in a case such as this in which 
the material which prompted the extra-judicial 
identification is not available to the defense 
attorney. 

See Stovall v. Denno, 388 U.S. 293, 302 (1967); 
Simmons v. United States, supra, pp. 382-386; 
Clemons v. United States, supra, 408 F. 2d at 1237, 
1252 (Wright, J., separate opinion). 


See Simmons v. United States, supra, pp. 382-386; 
Clemons v. United States, supra, 408 F. 2d at 1237; 
and see United States v. Hamilton, supra, 420 F. 2d 
at 1295, in which the Court suggested that a record 
of photographs shown to prospective witnesses should 
be maintained. 

See Simmons v. United States, supra, p. 383; United 
States v. Wade, supra, p. 232; Clemons v. United 
States, supra, 408 F. 2d at 1251 (Leventhal, J., 
Sone 
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The problem was recognized in United States v. Wade, 
supra, pp. 231-2, where the court pointed out that the 
accused’s "inability to reconstruct at trial any unfair- 
ness that occurred at the [challenged identification ] 
may deprive him of his only opportunity meaningfully to 
attack the credibility of the witness’ courtroom iden- 
tification.” The problem is particularly acute in this 
case where Gordon's identification testimony was the 
sole link between plaintiff's admitted presence in the 
neighborhood and the perpetrator of the crime. 

Indeed, this Court struck down identification tes- 
timony in a one-witness identification case where it 
was impossible to reconstruct the identification situa- 


tion. In Mason v. United States, supra, the only witness 


to the crime picked the suspect from among 38 defendants 


awaiting hearings in an open-court viewing. Of those, 

the defendant and four others were white. The Court 
indicated that there was no way to tell whether sugges~ 
tivity existed because the scene could not be reassembled. 
The Court emphasized that where there is a (414 F. 2d at 
1181) "possibility of conspicuous unfairness" in the 
identification procedure, if it could not reasonably be 
reconstructed, evidence of the out-of-court identification 


could not be used at trial. So here, there is now no way 


sh) = 


to tell whether there was any suggestivity in the 10 


pictures of Negro males of the appellant's approximate 
age. The prosecution should not have been permitted 


to bolster its in-court identification with testimony 
| 


of out-of-court identifications. 


CONCLUSION 


For the reasons stated here and in appellant's 


original brief, it is respectfully requested that the 


| 
judgment below be reversed and the case remanded for 


a new trial. 


Michael Mulroney 


Attorney for Appellant 
(Appointed by this Court) 
| 


September 4 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of this reply brief 


has been served by me on the office of the United 


States Attorney for the District of Columbia this 4th 


day of September, 1970. 


/s/ Michael Mulroney 


A MICHAEL MULRONEY 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA, 


Appellee, 
v. 5 No. 23,577 | 
(Cr. No. 152-69) 
RUDOLPH CLEMONS, 


Appellant. 


PETITION FOR REHEARING WITH 
SUGGESTION FOR REHEARING EN BANC 


| 

The Appellant, by his counsel, respectfully petitions 
for a rehearing in the above-entitled case and suggests 
that such rehearing be en banc. 

In support of this petition, the appellant states: 

1, The Court entered judgment on May 14, 1971 af- 
firming appellant's conviction of robbery and assault with 
a dangerous weapon, 

2. This isa one-witness identification cee Ap- 
pellant's conviction depended primarily on the identifi- 
cation of him by the person who was robbed. The complain- 
ing witness saw his assailant in well-lighted surroundings 


for about one minute. Later that day the police, showed 
the complaining witness a group of about 30 photographs. 


He chose appellant's picture from among then. After viewing 
appellant's picture, on subsequent occasions the’ complaining 


witness identified appellant at a proper lineup, at @ pre- 


trial motion to suppress, and at trial. 


ea 


3. The pictures viewed by the complaining witness 
were in a book grouped alphabetically. At some time be- 
tween that viewing and the appellant's trial the book 


was dismantled and the component pictures were regrouped 


on the baSis of the subject's age. At trial, because 


of the regrouping of pictures, it was not possible to 
reconstitute the same 30 pictures that the complaining 
witness viewed. 

4. Before this Court appellant argued that, however 
innocent the ‘cause, absent the ability to reconstruct the 
entire group of photographs there was no way to determine 
whether the group of 30 photographs unduly suggested ap- 
pellant’s picture to the witness. Hence, in appellant's 
view, the government was unable to carry its burden of 
showing the absence of suggestivity. Accordingly, the 
in-court identification should not have been allowed, or 
at the very least the testimony of repeated identification 
should not have been permitted. 

(2) The majority opinion apparently misappre- 
hends that argument. At the outset, the opinion properly 
indicates that there is "always" a danger of misidentifica- 


tion where photographic identification is used. (Slip. op. 4) 


1./ 
For purposes of this case, that regrouping was entirely 
proper and presumably done with a view to avoiding the 
suggestivity problem presented here. 
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The opinion then goes on to say, first, by reference to 
Simmons v. United States, 390 U.S. 377 (1968), that the 
danger is lessened by the availability of the right to 
cross examine at trial on the underlying identification, 
and second, that the standard for remand is that the 
photographic identification must be so suggestive that 
there is a likelihood of misidentification. The Opinion 
concludes (Slip. op. 5) "there is absolutely nothing in 
the record to indicate any irregularity in the selection 
process." The SR opinion misses the point. If 
there is no evidence about the crucial portion of the 
identification process it cannot be said, as it must, 


that the identification process was correct. Because the 


original group of photographs viewed by the complaining 


witness could not be reconstituted there could be no 

cross examination on the question of suggestibility, and 
no possibility of dealing with the misidentification 
danger acknowledged “always" to exist. In this case, then, 
the danger of which Simmons speaks could not be cusraed 
against by the defense; effective cross examination on 
this point was not possible. Furthermore, the majority 
opinion apparently misplaces the burden of showing that 
the selection process was regular. That burden “oe on the 


government, not the defendant. On the record here, the 


2./ 
(See, however, Reply Brief for Respondent, p.9, n.9) 
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government could not carry that burden. It did not show 
that there was no taint. Accordingly, the majority opinion 
cannot soundly conclude that "the requirements of due pro- 
cess were met." (Slip. op. 6) Compare Mason v. U.S., 134 
U.S. App.-D. C. 280, 414 F, 2d 1176, 1180-81. 

(b): The concurring opinion faces the issue, 
then fails to see the appellant's tree for the forest of 
police regulation. The concurring opinion, citing United 
States v. Bryant, No. 23,957 (D.C. Cir. January 29, 1971), 
plainly acknowledges that there can be no guarantee of a 
fair trial absent evidence which permits the Court "to 
determine whether defendant has received a fair trial." 
(Slip. op. 7, emphasis in original.) That evidence was 
absent here. Two things are significant. First, the testi- 
mony tended to indicate that suggestivity may have existed. 
Of the 30 pictures only about ten were persons of appellant's 
age. After the offense but before the trial of this case, 
the Metropolitan Police Department arranged the alphabetic 
grouping chronologically, presumably in recognition of the 
inherent suggestivity problem. (See Reply Brief for Appel- 


lant, p. 5 at n.3) Second, in United States v. Hamilton, 


137 U.S. App. D. C. , 420 F. 2d 1292 (1969) this 


Court recognized that it was necessary as a matter of fair- 
ness to maintain a record of photographs shown to witnesses. 


In May, 1970, the month after appellant's opening brief 
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raising this issue was filed, the Metropolitan Police 
Department properly issued an order requiring "[a]aequate 
records" of photographs viewed in order to permit the 
"exact group" to be submitted in court "to Conner any 
claim of undue suggestion." (Slip. op. 6, n.7) ‘The 

police acted in recognition of the fact that a defendant 
could be denied a fair trial if the identification mechan- 


ism was dismantled. Thus, this Court, the government in 


the person of the Metropolitan Police Department, and the 


appellant more or less concur in the proposition that there 
is a real danger of undue suggestivity in a case such as 
this. : 

(c) The concurring opinion recognizes the 
disease but does not prescribe the proper tonic. The 
government's duty to preserve evidence relates not only to 
the duty to disclose the evidence. (Slip. op. 6-7) That 
duty also relates, at the least, to its burden to show 
that the identification procedure was without substantial 
taint on pain of being barred from using evidence of it 
at trial. Viewed through the proper end of the microscope 
for this case, Bryant is relevant in its requirement that 
it must affirmatively appear that the defendant received 
a fair trial; it is not relevant in its remedy. 


(ad) Here, appellant readily concedes, there was 


no police negligence or bad faith involved. The question 
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is not one of arranging disciplined police procedures for 
the future. That has been done. There Bryant stops. But 
for this case the fact that that has been done does not 
solve the problem raised for this defendant at this trial. 
There is no retroactive application question here. Bryant, 
while helpful'in theory, is not entirely in point because 
here the question is not the quantum of government "earnest 
efforts” and "good faith” (Slip. op. p. 7). That question 
was decided in Bryant but the question in this case was 
not, viz., whether the government carries its burden of 
showing fairness in photographic identification when the 
government, honestly, cannot show fairness in the photo- 
graphic identification. The government did not carry its 


long-established burden. Simmons v. United States, 390 U.S. 


377 (1968). ‘Thus, the trial of this case did not conform 


to "then applicable * * * norms", and the appellant was 
not adjudged by "then-existing law.” See Williams v. United 
States, U.S. , 28 L. Ed. 2d 388, 395, 397 (1971). 
Accordingly, the remedy is a remand for a new trial which 
will exclude the identifications which cannot be shown to 
be free from taint. 

5. The appellant suggests that the rehearing in this 


case, if granted, be en banc because of the divergent and 


inapposite treatment of the Bryant case. as applied here, 
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by the majority and concurring opinions. 
WHEREFORE, it is prayed that this petition be 
granted. | 
Respectfully submitted, 


Gecko Fotis 


Michael Mulroney 
Counsel for Appellant | 
(Appointed by the Court) 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 
petition has been personally served on the Office of the 


United States Attorney for the District of Columbia this 


28th day of May, 1971. | 
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MICHAEL MULRONEY od 


